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(b) The term ‘‘as a result of an agree-
ment’’ is intended primarily to cover a 
trust established under the terms of an 
agreement referred to in paragraph 
(a)(2) of this section. It will also in-
clude a trust established under a plan 
of an employer, or group of employers, 
who are in competition with the em-
ployers whose facilities were seized by 
reason of producing the same com-
modity, and who would therefore be ex-
pected to establish such a trust as a 
reasonable measure to maintain a 
sound position in the labor market pro-
ducing the commodity. Thus, for exam-
ple, if a trust was established under 
such an agreement in the bituminous 
coal industry, a similar trust estab-
lished about the same time in the an-
thracite coal industry would be covered 
by this provision. 

(c) If any such trust becomes quali-
fied for exemption under section 501(a), 
the deductibility of contributions by 
an employer to such trust on or after 
the date of such qualification would no 
longer be governed by section 404(c), 
even though the trust may later lose 
its exemption under section 501(a). 

[T.D. 6500, 25 FR 11690, Nov. 26, 1960]

§ 1.404(d)–1T Questions and answers 
relating to deductibility of deferred 
compensation and deferred benefits 
for independent contractors. (Tem-
porary) 

Q–1: How does the amendment of sec-
tion 404(b) by the Tax Reform Act of 
1984 affect the deduction of contribu-
tions or compensation under section 
404(d)? 

A–1: As amended by the Tax Reform 
Act of 1984, section 404(b) clarifies that 
section 404(d) shall govern the deduc-
tion of contributions paid and com-
pensation paid or incurred by a payor 
under a plan, or method or arrange-
ment, deferring the receipt of com-
pensation or providing for deferred ben-
efits for service providers with respect 
to which there is no employer-em-
ployee relationship. In such a case, sec-
tion 404 (a) and (b) and the regulations 
thereunder apply as if the person pro-
viding the services were the employee 
and the person to whom the services 
are provided were the employer. Sec-
tion 404(a) requires that such a con-
tribution or compensation be paid or 

incurred for purposes of section 162 or 
212 and satisfy the requirements for de-
ductibility under either of those sec-
tions. However, notwithstanding the 
above, section 404 does not apply to 
contributions paid or accrued with re-
spect to a ‘‘welfare benefit fund’’ (as 
defined in section 419(e)) after June 18, 
1984, in taxable years of employers (and 
payors) ending after that date. Also, 
section 463 shall govern the deduction 
of vacation pay by a taxpayer that has 
elected under such section. For rules 
relating to the deduction of contribu-
tions paid or accrued with respect to a 
welfare benefit fund, see section 419, 
§ 1.419–1T and § 1.419A–2T. For rules re-
lating to the deduction of vacation pay 
for which an election is made under 
section 463, see § 301.9100–16T of this 
chapter and § 1.463–1T. 

[T.D. 8073, 51 FR 4322, Feb. 4, 1986, as amend-
ed by T.D. 8435, 57 FR 43896, Sept. 23, 1992]

§ 1.404(e)–1 Contributions on behalf of 
a self-employed individual to or 
under a pension, annuity, or profit-
sharing plan meeting the require-
ments of section 401; application of 
section 404(a) (8), (9), and (10) and 
section 404 (e) and (f). 

(a) In general. (1) The Self-Employed 
Individuals Tax Retirement Act of 1962 
(76 Stat. 809) permits certain self-em-
ployed individuals to be treated as em-
ployees for purposes of pension, annu-
ity, and profit-sharing plans included 
in paragraph (1), (2), or (3) of section 
404(a). Therefore, for taxable years of 
an employer beginning after December 
31, 1962, employer contributions to 
qualified plans on behalf of self-em-
ployed individuals are deductible under 
section 404 subject to the limitations of 
paragraphs (b) and (c) of this section. 

(2) In the case of contributions to 
qualified plans on behalf of self-em-
ployed individuals, the amount deduct-
ible differs from the amount allowed as 
a deduction. In general, the amount de-
ductible is 10 percent of the earned in-
come derived by the self-employed in-
dividual from the trade or business 
with respect to which the plan is estab-
lished, or $2,500, whichever is the less-
er. This is the amount referred to in 
section 401 when reference is made to 
the amounts which may be deducted 
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under section 404 or the amount of con-
tributions deductible under section 404. 
Thus, this is the amount taken into 
consideration in determining whether 
contributions under the plan are dis-
criminatory. The amount allowed as a 
deduction with respect to contribu-
tions on behalf of a self-employed indi-
vidual is one-half of the amount de-
ductible. The amount allowed as a de-
duction is relevant only for purposes of 
determining the amount an employer 
may deduct from gross income. 

(b) Determination of the amount de-
ductible. (1) If a plan covers employees, 
some of whom are self-employed indi-
viduals, the determination of the 
amount deductible is made on the basis 
of independent consideration of the 
common-law employees and of the self-
employed individuals. See subpara-
graphs (2) and (3) of this paragraph. For 
purposes of determining the amount 
deductible with respect to contribu-
tions on behalf of a self-employed indi-
vidual, such contributions shall be con-
sidered to satisfy the conditions of sec-
tion 162 (relating to trade or business 
expenses) or 212 (relating to expenses 
for the production of income), but only 
to the extent that such contributions 
do not exceed the earned income of 
such individual derived from the trade 
or business with respect to which the 
plan is established. However, the por-
tion of such contribution, if any, at-
tributable to the purchase of life, acci-
dent, health, or other insurance protec-
tion shall be considered payment of a 
personal expense which does not satisfy 
the requirements of section 162 or 212. 
See paragraph (f) of this section. For 
the additional rules applicable where 
contributions are made by more than 
one employer on behalf of a self-em-
ployed individual, see paragraph (d) of 
this section. 

(2) If contributions are made to a 
plan included in section 404(a) (1), (2), 
or (3) on behalf of employees, some of 
whom are self-employed individuals, 
the amount deductible with respect to 
contributions on behalf of the common-
law employees covered under the plan 
shall be determined as if such employ-
ees were the only employees for whom 
contributions and benefits are provided 
under the plan. Accordingly, for pur-
poses of such determination, the per-

centage of compensation limitations of 
section 404(a) (1), (3), and (7) are appli-
cable only with respect to the com-
pensation otherwise paid or accrued 
during the taxable year by the em-
ployer to the common-law employees. 
Similarly, the costs referred to in sec-
tion 404(a)(1) (B) and (C) shall be the 
costs of funding the benefits of the 
common-law employees. Also, the pro-
visions of section 404(a)(1)(D), (3), and 
(7), relating to certain carryover deduc-
tions, shall be applicable only to 
amounts contributed, or to the 
amounts deductible, on behalf of such 
employees. 

(3) If contributions are made to a 
plan included in section 404(a) (1), (2), 
or (3) on behalf of individuals some or 
all of whom are self-employed individ-
uals, the amount deductible in any tax-
able year with respect to contributions 
on behalf of such individuals shall be 
determined as follows: 

(i) The provisions of section 404(a) (1), 
(2), (3), and (7) shall be applied as if 
such individuals were the only partici-
pants for whom contributions and ben-
efits are provided under the plan. Thus, 
the costs referred to in such provisions 
shall be the costs of funding the bene-
fits of the self-employed individuals. If 
such costs are less than an amount 
equal to the amount determined under 
subdivision (iii) of this subparagraph, 
the maximum amount deductible with 
respect to such individuals shall be the 
costs of their benefits. 

(ii) The provisions of section 
404(a)(1)(D), the second and third sen-
tences of section 404(a)(3)(A), and the 
second sentence of section 404(a)(7), re-
lating to certain carryover deductions, 
are not applicable to contributions on 
behalf of self-employed individuals. 
Contributions on behalf of self-em-
ployed individuals are deductible, if at 
all, only in the taxable year in which 
the contribution is paid or deemed paid 
under section 404(a)(6). 

(iii) The amount deductible for the 
taxable year of the employer with re-
spect to contributions on behalf of a 
self-employed individual shall not ex-
ceed the lesser of $2,500 or 10 percent of 
the earned income derived by such in-
dividual for such taxable year from the 
trade or business with respect to which 
the plan is established. 
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(iv) If a self-employed individual re-
ceives in any taxable year earned in-
come with respect to which deductions 
are allowable to two or more employ-
ers, the aggregate amounts deductible 
shall not exceed the lesser of $2,500 or 
10 percent of such earned income. See 
paragraph (d) of this section. 

(c) Special limitation on the amount al-
lowed as a deduction for self-employed in-
dividuals. The amount allowed as a de-
duction under section 404(a) (1), (2), (3), 
and (7) in any taxable year with respect 
to contributions made on behalf of a 
self-employed individual shall be an 
amount equal to one-half of the 
amount deductible with respect to such 
contributions under paragraph (b)(3) of 
this section. However, for purposes of 
section 401, the amount which may be 
deducted, or the amount deductible, 
under section 404 with respect to con-
tributions made on behalf of self-em-
ployed individuals shall be determined 
without regard to the special limita-
tion of this paragraph. 

(d) Rules applicable where contributions 
are made by more than one employer on 
behalf of a self-employed individual. (1) 
Under paragraph (b)(3)(iv) of this sec-
tion, if a self-employed individual re-
ceives in any taxable year earned in-
come with respect to which deductions 
are allowable to two or more employ-
ers, the aggregate amounts deductible 
shall not exceed the lesser of $2,500 or 
10 percent of such earned income. This 
limitation does not apply to contribu-
tions made under a plan on behalf of an 
employee who is not self-employed in 
the trade or business with respect to 
which the plan is established, even 
though such employee may be covered 
as a self-employed individual under a 
plan or plans established by other 
trades or businesses. 

(2) In any case in which the applica-
tion of subparagraph (1) of this para-
graph reduces the amount otherwise 
deductible, the amount deductible by 
each employer shall be that amount 
which bears the same ratio to the ag-
gregate amount deductible with re-
spect to all trades or businesses (as de-
termined in subparagraph (1) of this 
paragraph) as the earned income de-
rived from that employer bears to the 
aggregate of the earned income derived 
from all of the trades or businesses 

with respect to which plans are estab-
lished. The amount allowed as a deduc-
tion to each employer is one-half of the 
amount determined (in accordance 
with the preceding sentence) to be de-
ductible by such employer. 

(e) Partner’s distributive share of con-
tributions and deductions. For purposes 
of sections 702(a)(8) and 704, a partner’s 
distributive share of contributions on 
behalf of self-employed individuals 
under a qualified pension, annuity, or 
profit-sharing plan is the contribution 
made on his behalf, and his distributive 
share of deductions allowed the part-
nership under section 404 for contribu-
tions on behalf of self-employed indi-
viduals is that portion of the deduction 
which is attributable to contributions 
made on his behalf under the plan. The 
contribution on behalf of a partner and 
the deduction with respect thereto 
must be accounted for separately by 
such partner, for his taxable year with 
or within which the partnership’s tax-
able year ends, as an item described in 
section 702(a)(8). 

(f) Contributions allocable to insurance 
protection. For purposes of determining 
the amount deductible with respect to 
contributions on behalf of a self-em-
ployed individual, amounts allocable to 
the purchase of life, accident, health, 
or other insurance protection shall not 
be taken into account. Such amounts 
are neither deductible nor considered 
as contributions for purposes of deter-
mining the maximum amount of con-
tributions that may be made on behalf 
of an owner-employee. The amount of a 
contribution allocable to insurance 
shall be an amount equal to a reason-
able net premium cost, as determined 
by the Commissioner, for such amount 
of insurance for the appropriate period. 
See paragraph (b)(5) of § 1.72–16. 

(g) Rules applicable to loans. For pur-
poses of section 404, any amount paid, 
directly or indirectly, by an owner-em-
ployee in repayment of any loan which 
under section 72(m)(4)(B) was treated 
as an amount received from a qualified 
trust or plan shall be treated as a con-
tribution to such trust or under such 
plan on behalf of such owner-employee. 

(h) Definitions. For purposes of sec-
tion 404 and the regulations there-
under— 
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(1) The term ‘‘employee’’ includes an 
employee as defined in section 401(c)(1) 
and paragraph (b) of § 1.401–10, and the 
term ‘‘employer’’ means the person 
treated as the employer of such indi-
vidual under section 401(c)(4); 

(2) The term ‘‘owner-employee’’ 
means an owner-employee as defined in 
section 401(c)(3) and paragraph (d) of 
§ 1.401–10; 

(3) The term ‘‘earned income’’ means 
earned income as defined in section 
401(c)(2) and paragraph (c) of § 1.401–10; 
and 

(4) The term ‘‘compensation’’ when 
used with respect to an individual who 
is an employee described in subpara-
graph (1) of this paragraph shall be 
considered to be a reference to the 
earned income of such individual de-
rived from the trade or business with 
respect to which the plan is estab-
lished. 

(i) Years to which this section applies. 
This section applies to taxable years of 
employers beginning before January 1, 
1974. For taxable years beginning after 
December 31, 1973, see § 1.404(e)–1A. 

[T.D. 6673, 28 FR 10145, Sept. 17, 1963; as 
amended by T.D. 7636, 44 FR 47056, Aug. 10, 
1979]

§ 1.404(e)–1A Contributions on behalf 
of a self-employed individual to or 
under a qualified pension, annuity, 
or profit-sharing plan. 

(a) In general. This section provides 
rules relating to employer contribu-
tions to qualified plans on behalf of 
self-employed individuals described in 
subsections (a) (8) and (9), (e), and (f) of 
section 404. Unless otherwise specifi-
cally provided, this section applies to 
taxable years of an employer beginning 
after December 31, 1973. See section 
1.404(e)–1 for rules relating to plans for 
self-employed individuals for taxable 
years beginning before January 1, 1974. 
Paragraph (b) of this section provides 
general rules of deductibility, para-
graph (c) provides rules relating to de-
fined contribution plans, paragraph (d) 
provides rules relating to defined ben-
efit plans, paragraph (e) provides rules 
relating to combinations of plans, 
paragraph (f) provides rules for part-
nerships, paragraph (g) provides rules 
for insurance, paragraph (h) provides 

rules for loans, and paragraph (i) pro-
vides definitions. 

(b) Determination of the amount de-
ductible. (1) If a defined contribution 
plan covers employees, some of whom 
are self-employed individuals, the de-
termination of the amount deductible 
is made on the basis of independent 
consideration of the common-law em-
ployees and of the self-employed indi-
viduals. See subparagraphs (2) and (3) 
of this paragraph. For purposes of de-
termining the amount deductible with 
respect to contributions on behalf of a 
self-employed individual, such con-
tributions shall be considered to sat-
isfy the conditions of section 162 (relat-
ing to trade or business expenses) or 
212 (relating to expenses for the pro-
duction of income), but only to the ex-
tent that such contributions do not ex-
ceed the earned income of such indi-
vidual derived from the trade or busi-
ness with respect to which the plan is 
established. However, the portion of 
such contribution, if any, attributable 
to the purchase of life, accident, 
health, or other insurance protection 
shall be considered payment of a per-
sonal expense which does not satisfy 
the requirements of section 162 or 212. 
See paragraph (g) of this section. 

(2)(i) If contributions are made on be-
half of employees, some of whom are 
self-employed individuals, to a defined 
contribution plan described in section 
414(i) and included in section 404(a) (1), 
(2), or (3), the amount deductible with 
respect to contributions on behalf of 
the common-law employees covered 
under the plan shall be determined as if 
such employees were the only employ-
ees for whom contributions and bene-
fits are provided under the plan. Ac-
cordingly, for purposes of such deter-
mination, the percentage of compensa-
tion limitations of section 404(a) (3) 
and (7) are applicable only with respect 
to the compensation otherwise paid or 
accrued during the taxable year by the 
employer with respect to the common-
law employees. Similarly, the costs re-
ferred to in section 404(a)(1) (A) and (B) 
shall be the costs of funding the bene-
fits of the common-law employees. 
Also, the provisions of section 
404(a)(1)(D), (3), and (7), relating to cer-
tain carryover deductions, shall be ap-
plicable only to amounts contributed 
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